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TO BE OR NOT TO BE:   
THE IMPACT OF SAME-SEX MARRIAGES ON EMPLOYEE BENEFITS 

 
 

Over the past year, same-sex marriages became legal in parts of Canada and in Massachusetts, 
and potentially unlawful same-sex marriages were performed in various locations within the US, 
including New Mexico, Oregon, upstate New York, and New Jersey. Additionally, a number of local 
jurisdictions (e.g., San Francisco, Los Angeles, and Seattle) have enacted ordinances requiring contractors 
doing business with them to provide equal benefits to same-sex unions (in some cases, even without 
recognition of a valid marriage). Although the ultimate legality of these marriages and ordinances is still 
unknown, same-sex couples are now approaching their employers with marriage licenses or other similar 
documents, and asking for spousal coverage and rights under employer-sponsored benefit plans. Plan 
sponsors and administrators are facing complex and challenging issues relating to the entitlement of 
same-sex spouses to employee benefits. The determination of whether such benefits must be provided and 
the tax treatment of such benefits under the law are very uncertain in light of the differing definitions of 
“spouse” and “marriage” under state and federal laws (see Appendix A for the federal “Defense of 
Marriage Act” (DOMA)). DOMA does not recognize same-sex marriages for purposes of any federal 
statutes. Pursuant to the DOMA, states may (through legislation or a state constitutional amendment) 
limit or completely restrict recognition of same-sex marriages. 
 

Frequent—and many times conflicting—legal decisions on this issue, combined with ongoing 
statutory changes and state and federal constitutional amendment proposals, have further complicated the 
resolution of these matters. Moreover, a multitude of legal questions—including the constitutionality of 
various state and federal statutes on marriage, federal preemption issues, “choice of law” issues with 
respect to which state’s law applies (a particularly difficult issue for employers with operations in 
multiple states or with multinational operations or where the employer’s operations and the same-sex 
couple’s residence are in different states)—are just beginning to be addressed by the courts; it will take 
years before they can be answered with any certainty. However, plan sponsors and administrators in a 
number of states where same-sex marriages have been performed and are being recognized are facing 
these issues now. Even plan sponsors in neighboring or other states or countries (e.g., Canada) may also 
be confronting such concerns. 

 
This Benefits Information Bulletin presents an overview of the legal developments in same-sex 

marriages and discusses the implications for employer-sponsored benefit programs. Same-sex civil unions 
and domestic partnerships (see Appendix B, “What’s in a Name?”) recognized under local ordinances or 
voluntarily covered for employee benefit purposes entail other significant issues and are generally beyond 
the scope of this article. 
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Legal Background and Developments 
 

In a groundbreaking decision (Goodridge v. Department of Public Health, 798 N.E. 2d 941 
(2003)), the Massachusetts Supreme Court ruled that same-sex couples have the legal right to marry in the 
state. The state’s highest court held that the exclusion of same-sex couples from civil marriages violated 
the state constitution’s equal protection clause, as well as the liberty to choose whether and whom to 
marry. Although the state has begun to issue marriage licenses to same-sex couples in accordance with 
the ruling, a constitutional amendment is pending to reverse that decision by defining marriage as the 
union of one man and one woman, while permitting civil unions for same-sex couples. The Massachusetts 
constitutional amendment, if approved, would become effective no earlier than 2006. In addition, the 
current Massachusetts governor is relying on a 1913 state law in an effort to prohibit out-of-state couples 
from marrying in the state if the marriage would be illegal in their state of residence. 
 

In the US, DOMA allows a state not to recognize the validity of a same-sex marriage performed 
in another state. It also permits a state not to grant any right or claim arising out of such a relationship. 
Thus DOMA goes against the “full faith and credit” clause of the US Constitution, under which states 
generally respect and enforce the acts, records, and proceedings of every other state. Additionally, for 
purposes of interpreting any federal law, ruling, or regulation, DOMA defines  “marriage” and “spouse.” 
Accordingly, when used in the Employee Retirement Income Security Act (ERISA), the Internal Revenue 
Code, or any other federal statute or rule, the terms must apply the definitions from DOMA and prohibit 
the recognition of same-sex marriages.  

 
Consideration of a US Constitutional amendment to limit marriage to unions of a man and 

woman was defeated this year in the US Senate in July and in the US House of Representatives in 
September, and further attempts will add to the uncertainty in the legal environment; if approved by 
Congress, states would then have to ratify the amendment, which involves a lengthy process, typically 
seven years. Eleven states (Arkansas, Georgia, Kentucky, Michigan, Mississippi, Montana, North Dakota, 
Ohio, Oklahoma, Oregon, and Utah) currently have state constitutional amendments on their November 2 
ballots, with Missouri and Louisiana voters most recently (August 3 and September 18, respectively) 
approving a state constitutional amendment banning same-sex marriages. The Louisiana amendment, 
however, was subsequently struck down (on October 5); indications are that this ruling will be appealed. 

 
Canadian laws defining marriage as between a male and a female were struck down as 

discriminatory in the provinces of Ontario, Quebec, and British Columbia, as well as in the Yukon 
Territory, each of which subsequently legalized same-sex marriages. At the national level, Canada’s 
government is currently contemplating legislation that would legalize same-sex marriages. 
 

The legal environment surrounding US recognition or nonrecognition of same-sex marriages 
performed in and legally recognized in foreign countries (e.g., Canada, the Netherlands, and Belgium) 
will remain uncertain for years to come. Under a “comity of nations” principle, the mutual recognition of 
executive, legislative, and judicial acts by different nations is informal and voluntary, and will be further 
complicated when applied to same-sex US citizens who go abroad to marry or to same-sex married 
noncitizens who become US citizens. 
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Guidelines for Determining Spousal Rights 
 

With regard to employee benefits, whether an individual is entitled to “spousal” benefits depends 
on a number of factors, including where the employee was married and resides, the type of employee 
benefit plan involved (e.g., retirement, welfare, fringe benefit, etc.), whether the employee benefit plan is 
covered by ERISA, the manner in which “spouse” is defined by the plan, and the application of the 
provisions of DOMA. The issues become far more complicated for employers with operations in multiple 
states or countries. 
 

In determining which, if any, employee benefits must be provided to same-sex couples, a plan 
sponsor must consider a number of fact-specific issues. But because the legal environment is in such a 
state of flux, there are no certain answers. The following discusses some of the key questions. 

 
In what state (or country) and when did the marriage occur? The basic consideration here is 

whether the same-sex marriage was recognized by the state (or country) in which it was performed. For 
example, if the marriage was performed in Massachusetts on or after May 17, 2004 or in Oregon prior to 
April 20, 2004, the marriage is legally valid (at least within the respective state). 

 
Where does the couple reside and in what state did they marry? If the marriage was performed 

in Massachusetts and the couple lives in Massachusetts (where same-sex marriage is recognized), then the 
plan sponsor in Massachusetts would be legally required to recognize the marriage and grant spousal 
rights with respect to benefits governed by state, rather than federal, law, such as health, dental, and life 
insurance. Note that there remains significant legal uncertainty concerning out-of-state same-sex couples 
getting married in Massachusetts if their resident state does not recognize them. 
 

Employers in a state that has not adopted DOMA face greater uncertainty for same-sex couples 
legally married elsewhere. A recent New York Attorney General’s opinion, for example, directed that 
clerks in the state “not issue marriage licenses to same-sex couples, and officiants not solemnize the 
marriages of same-sex couples, until these issues are adjudicated by the courts.” But the opinion also held 
that where the same-sex marriage was performed in another jurisdiction, New York law “presumptively 
requires” such individuals to be treated as spouses for purposes of state law. 

 
What is the plan’s definition or interpretation of a spouse? What benefits does the plan provide? 

The plan’s definition of who is eligible for benefits is an important element in determining whether a 
same-sex spouse is entitled to “spousal” benefits. Plan sponsors generally have the ability to provide more 
generous benefits or coverage than is required by law under an employee benefit plan. In fact, most plans 
can extend, and some have already extended, coverage to same-sex spouses or domestic partners, 
including preretirement death benefits or joint-and-survivor benefit options. Accordingly, it is important 
to review the definition of “spouse” in each plan to determine the scope of the coverage. 
 

Employers must consider and determine whether they want to cover same-sex spouses and what 
benefits to provide (or not), and ensure that the plan documents and other employee communications 
clearly state the intentions. For example: 

 
• Many plan sponsors have taken for granted that a “marriage” is between a man and a woman 

but have not been specific in the plan document. Does the plan leave the definition open to interpretation 
or does it specifically define a spouse in terms of gender?  

 



Benefits Information Bulletin 04-02 To Be or Not To Be:   
       The Impact of Same-Sex Marriages on Employee Benefits                          
 

 
connect with milliman, inc. on the world wide web at www.milliman.com 

4 

• Does the employer provide “domestic partner” coverage? What proof, if any, of the relationship 
is required? Does the term cover same-sex or opposite-sex couples? Is the plan language specific enough 
to identify the relationships the plan sponsor will (and intends to) cover? 

 
• If domestic partner benefits have been provided and the state now recognizes same-sex 

marriages, should domestic partner coverage be revised or eliminated? For example, some domestic 
partners in Massachusetts could lose eligibility for benefits if a plan’s definition limits coverage to 
partners who are not married. Now that the state recognizes same-sex marriages, same-sex individuals 
who marry might no longer be eligible under the plan’s “domestic partner” provisions, but might qualify 
for available spousal benefits, but only if the plan’s definition of “marriage” and “spouse” permits same-
sex marriages. An employer might want to discontinue domestic partner coverage and possibly provide a 
transition period during which the same-sex couples may get “married” and become eligible for “spousal” 
coverage, or it might want to retain or modify the plan language to preserve coverage in light of unsettled 
legal concerns. 
 

What administrative procedures should an employer consider? Employers also need to consider 
what proof to require of a same-sex marriage. A marriage license? An affidavit? Does the plan recognize 
“common-law” marriages? How will doing so translate for same-sex marriages? An employer that 
requires proof of a relationship should be careful to ensure that any requirements (or waiting periods) that 
are imposed on same-sex couples are similarly required for other couples to avoid any inference of 
discriminatory treatment. 
 

Other questions to consider include: 
 

• If the plan recognizes same-sex marriages, should it establish rules or procedures to recognize a 
union’s termination by “divorce,” legal separation, or other dissolution? 
 

• Is there an established corporate policy pledging workplace nondiscrimination on the basis of 
sexual orientation? An employer should coordinate its review of plan documents with a review of 
workplace policies that could become the basis of future lawsuits.1 
 

• Are administrative systems in place to accommodate any necessary tax reporting requirements 
(see “Tax Issues,” below)? 
 

Is the employee benefit plan covered by ERISA or the Internal Revenue Code? To the extent 
the employee benefit plan is governed by ERISA or the Internal Revenue Code—both of which are 
federal statutes and provide specific rules related to “marriage” or “spouse”—DOMA applies. Issues 
concerning ERISA preemption of state laws also need to be considered and resolved. Plans excluded from 
coverage under ERISA, such as certain “governmental” plans and “church” plans, might not be subject to 
DOMA’s definitions of “marriage” and “spouse” but could be subject to other federal statutes affected by 

                                                           
1 Although federal laws prohibit sex discrimination in employment and pay, federal courts have not yet 

extended Title VII of the 1964 Civil Rights Act and the Equal Pay Act to require a plan to provide benefits to same-
sex partners. Presumably, DOMA does not apply to these statutes because they do not refer to “spouse” or 
“marriage.” 
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DOMA. And, to the extent that DOMA does not apply, these plans should determine if state laws 
preclude or require the recognition of same-sex marriages. 
 
Health and Welfare Benefit Plans 
 

The following illustrates the issues involved for health and welfare benefit plan sponsors: 
 

• Because self-insured plans are governed only by federal law (i.e., state laws are preempted by 
ERISA) and are thus subject to the federal DOMA, they might not have to recognize otherwise valid 
same-sex marriages. However, insured plans (including life insurance and long-term care coverage, as 
well as health coverage) are affected by state law requirements and, accordingly, might be required to 
provide same-sex coverage in states such as Massachusetts, where same-sex marriages are recognized. 
 

• Reimbursements to same-sex spouses from health flexible spending accounts probably would 
not be permitted unless same-sex spouses qualify as dependents under the Internal Revenue Code.  

 
• Same-sex spouses probably are prohibited from participating in health reimbursement accounts, 

health savings accounts, or medical savings accounts unless they meet the tax code’s definition of a 
qualified dependent; in fact, there could be an added penalty for participation in health savings accounts if 
benefits are paid for nonqualified expenses. 
 

• Because the Health Insurance Portability and Accountability Act (HIPAA) is a federal law and 
thus subject to DOMA, the special enrollment rules for spouses (i.e., allowing an employee to add a 
spouse to plan coverage within 30 days of marriage rather than to wait until the next open enrollment 
period) would appear not to apply to same-sex spouses. Accordingly, if an employer decides to extend 
health coverage to a same-sex spouse, the plan could require that the marriage or partnership be in effect 
for some extended period of time (e.g., six months) that would not otherwise be permissible for a 
traditional marriage. 
 

• Pursuant to the Goodridge case in Massachusetts, the state’s public employers must treat same-
sex spouses the same as opposite-sex spouses under the pension and health plans because the decision 
specifically defined those benefits as statutory benefits of a civil marriage. 
 

• Certain governmental and church plans that are not subject to ERISA may be covered by 
another federal statute, such as the Public Health Service Act (PHSA) for healthcare continuation 
coverage provisions similar to COBRA. In such cases, DOMA would apply. In cases where DOMA does 
not apply, plan sponsors should determine whether state laws rejecting recognition of same-sex marriages 
apply. 
 
Retirement Plans 
 

A number of difficult issues also arise in the context of qualified retirement plans: 
 

• Defined contribution/401(k) plans—For a plan that relies on the profit-sharing exception to the 
qualified joint-and-survivor rules, does a same-sex spouse have to consent to the naming of another 
beneficiary? For plans that permit loans, is spousal consent required if the spouse is the same sex as the 
plan participant? In both cases, consent requirements under ERISA do not recognize a spouse of a same-
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sex marriage because of DOMA. In most plans, distributions will not be an issue because a participant 
can name any individual as a beneficiary, but if the participant has not designated a beneficiary, a 
distribution might depend on the plan’s definition of “spouse.” 
 

• Defined benefit plans—Employers should not be required to offer qualified joint-and-survivor 
annuity (QJSA) or qualified preretirement survivor annuity (QPSA) rights for same-sex spouses because 
of DOMA, but might wish to add such rights for same-sex spouses (similar to domestic partner benefits). 
However, if the plan adds similar benefits such as survivor benefits for a same-sex spouse, the minimum 
required distribution rules under the tax code might restrict the amounts that may be given under the 
survivor annuity, particularly for a marriage where one partner is significantly younger than the other. 
 

The tax code’s maximum benefit limitations for an optional QJSA form would not have the 
exemption from adjustment enjoyed by a qualified QJSA, because the spouse is not recognized by federal 
law.  

 
With regard to spousal consent for a distribution form other than a QJSA, a same-sex spouse is 

not considered a spouse under DOMA. And whether a same-sex spouse may roll over a retirement benefit 
of an employee who dies before retiring also appears to be limited by DOMA and the tax code. 
 
Other Retirement Plan Issues 
 

Because DOMA, ERISA, and the Internal Revenue Code regulate retirement plans in general, the 
federal nonrecognition of same-sex marriages control such areas as: 
 

 • Qualified domestic relations orders (QDROs)—An employer probably cannot give effect to a 
domestic relations order for same-sex couples without violating the rules prohibiting the assignment of 
benefits. 
 

• Survivor benefits—Because ERISA does not recognize a same-sex spouse, surviving spouse 
benefits cannot be provided automatically; such an individual instead would have to be designated as the 
employee’s named beneficiary. In addition, if a same-sex spouse and another beneficiary each claim 
entitlement to survivor benefits, an employer will need to be prepared to take appropriate legal action 
(i.e., as an interpleader) in such circumstances. 
 

• Disclosure—All disclosure rules that make any reference to a spouse, either for the technical 
content of the notification or for a party to whom notice must be provided, would not apply to a same-sex 
spouse. 

 
 

Benefits Regulated by Federal and State Laws 
 

For some benefits—such as COBRA healthcare continuation coverage rights and family and 
medical leave—both federal and state laws might apply. Although COBRA rights might not be required 
for same-sex spouses under DOMA, a state’s COBRA-like rules could entitle same-sex spouses to 
continuation coverage in states that recognize same-sex marriages. Similarly, while the federal Family 
and Medical Leave Act would not apply to same-sex spouses, such individuals might have similar rights 
under the state laws if the state recognizes same-sex spouses. 
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Benefits Across Geographic or Political Boundaries 
 

If an employer operates in multiple states or countries, some of which recognize same-sex 
marriages, the plan sponsor faces offering same-sex spousal coverage only in those jurisdictions where 
doing so is required or providing coverage throughout its operations. An employer’s decision will also 
have implications on plan administration and payroll systems, as well as on its human resources policies. 
If the employer extends same-sex spousal benefits in all of its operations, it will have to seek vendors, 
insurers, and other service providers in each locality to provide and administer the applicable benefits. 
 

With respect to multinational operations, an employer will have to review the laws of those 
countries in which it has operations to determine whether they recognize same-sex marriages. For 
example, although equal benefits treatment is mandated throughout Canada, same-sex marriages are legal 
only in British Columbia, Ontario, Quebec, and the Yukon territories. But a same-sex couple living in 
Newfoundland could marry in Ontario and still be considered married when they return to Newfoundland. 

 
 

Civil Unions/Domestic Partnerships 
 

A number of states that do not recognize same-sex marriages may provide rights to other same-
sex relationships. For example, California2 and New Jersey have domestic partner ordinances statewide or 
in particular localities. Under these laws, an individual may be able to name another person whom they 
could not legally marry as a reciprocal beneficiary. In general, these relationships are not recognized 
outside of the specific jurisdiction. Vermont specifically permits civil unions between same-sex 
individuals and gives such parties the same benefits, protections, and responsibilities under law as are 
granted to spouses in a marriage. 
 

Some employers recognize domestic partnerships, but each program might be unique with respect 
to eligibility (i.e., opposite-sex, same-sex, or both) and the range of benefits available. 

 
Employers with operations in states that recognize these types of same-sex relationships should 

obtain legal advice to determine how the laws affect their employee benefit programs. 
 

 
Other Same-Sex Spousal Rights Affecting Employer Operations 

 
Spousal rights affect a variety of areas beyond traditional employee benefit programs. Property 

ownership, inheritance law, bereavement leave, adoption rights, child custody and support obligations, 
protection in a divorce, and medical decisions are all implicated by same-sex marriages. States that 
recognize same-sex marriages generally will confer all rights and privileges equally to spouses of same-
sex and opposite-sex marriages; employers need to consider the interaction of these types of spousal 
rights with their operations.  
                                                           
2 In California, employers that have contracts exceeding $100,000 with the state must offer, beginning in 2007, 
spousal equivalent coverage to registered domestic partners (living within or outside California) who work under the 
contract. To the extent that this provision would apply to ERISA-covered plans, it may be preempted; but it will 
apply to non-ERISA benefits. 
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partner coverage, where the plan sponsor is located (i.e., if the plan sponsor’s operations are limited to 
one state, plan amendment decisions will be easier than if the plan sponsor’s operations cross multiple 
states or countries with different laws relating to same-sex marriages), and where the same-sex couple 
resides. Employers should ensure that all of their ERISA plans have appropriate language to provide the 
plan administrator complete discretion in finding facts, interpreting the plan, and making benefit 
determinations. 
 

Employers will also need to consult with their vendors such as insurance companies and other 
service providers concerning the availability of appropriate coverage and services, particularly where the 
employer has operations in multiple jurisdictions. To the extent that operations cross borders, with only 
some jurisdictions recognizing same-sex marriages, the employer may be forced to adopt a “patchwork 
quilt” of service providers. For example, an employer that would like to provide medical benefits to same-
sex spouses in all jurisdictions may encounter difficulty in finding providers in states that do not have a 
law requiring coverage of same-sex spouses. 
 
 In states where same-sex marriages are recognized, employers may need to make adjustments to 
the plans and administrative systems to accommodate both federal and state tax reporting requirements. 
 

And finally, because the law is changing rapidly with respect to same-sex marriages, employers 
should keep current of any developments or changes in federal and state laws governing same-sex 
marriages. Appropriate legal advice should be sought as issues unfold. 
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APPENDIX A 

 
Defense of Marriage Act (Public Law 104-199) 

 
The Defense of Marriage Act (DOMA) was enacted in 1996 in response to a Hawaii court decision 
holding that denying marriage licenses to same-sex couples was discriminatory and unconstitutional. The 
conference report accompanying the bill noted the legislation’s underlying purpose was twofold: (1) to 
“defend the institution of traditional heterosexual marriage;” and (2) to “protect the right of the [s]tates to 
formulate their own public policy regarding the legal recognition of same-sex unions.” A primary concern 
was that a state would be obligated under the “full faith and credit” clause of the US Constitution to give 
binding legal effect to another state’s recognition of such unions. 
 
DOMA addresses both federal and state law issues. 
 
Federal DOMA 
DOMA defines the terms “marriage” and “spouse” for purposes of federal law; it states:  
 

“In determining the meaning of any Act of Congress, or any ruling, regulation, or 
interpretation of the various administrative bureaus and agencies of the United States, the 
word ‘marriage’ means only a legal union between one man and one woman as husband 
and wife, and the word ‘spouse’ refers only to a person of the opposite sex who is a 
husband or wife.” 

 
State DOMA 
DOMA also provides: 
 

“No State, territory, or possession of the United States, or Indian tribe, shall be required 
to give effect to any public act, record, or judicial proceeding of any other State, territory, 
possession, or tribe respecting a relationship between persons of the same sex that is 
treated as a marriage under the laws of such other State, territory, possession, or tribe, or 
a right or claim arising from such relationship.” 

 
Each state can choose whether to enact a DOMA statute. To date (October 15, 2004), 39 states have, 
thereby precluding or limiting the recognition of same-sex marriages that might be performed in other 
states. The charts below indicate those states that have and have not adopted such statutes. However, there 
is not a uniform statute that each state has adopted; rather each state’s statute may address its own needs. 
For example, while California has adopted a DOMA law, it also added rights relating to domestic 
partnerships; Ohio extends the prohibition of providing the statutory benefits of legal marriage not only to 
same sex marriages, but also to nonmarital relationships between persons of the same, or opposite, sex. 
Accordingly, if an employer has operations in a state with a state DOMA statute, it should consult its 
legal advisor to determine the implications of the state’s provisions on the particular benefit programs. 
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APPENDIX A (cont’d):  Defense of Marriage Act (Public Law 104-199) 
 

 

STATES AND DOMA* 

STATES THAT HAVE  
ADOPTED DOMA (39) 

STATES THAT HAVE NOT 
ADOPTED DOMA (11) 

Alabama Illinois Montana Tennessee Connecticut 

Alaska** Indiana Nebraska** Texas New Jersey 

Arizona Iowa Nevada** Utah Oregon 

Arkansas Kansas New Hampshire Virginia Wisconsin 

California Kentucky North Carolina Washington Maryland 

Colorado Louisiana*** North Dakota West Virginia New Mexico 

Delaware Maine Ohio  Rhode Island 

Florida Michigan Oklahoma  Wyoming 

Georgia Minnesota Pennsylvania  Massachusetts 

Hawaii** Mississippi South Carolina  New York 

Idaho Missouri** South Dakota  Vermont 

* Source: The National Gay and Lesbian Task Force 

** These states have adopted DOMA provisions by constitutional amendment. 

*** On September 18, 2004, Louisiana adopted a state constitutional amendment banning same-sex 
marriages. However, on October 5, a state judge struck down the amendment on the grounds that it 
violated the state’s “single-subject” requirement by banning both same-sex marriages and civil unions. 
Indications are that the ruling will be appealed. 
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APPENDIX B 

 
What’s in a Name? Same-Sex Marriages, Civil Unions, and Domestic Partnerships 

 
There are a number of different types of relationships between same-sex couples. They include: 
 

Same-sex marriage: The union of two individuals of the same gender under 
a law that grants the couple certain legal protections, 
benefits, rights, and responsibilities. In 1997, the 
General Accounting Office (GAO) issued a report, 
“Defense of Marriage Act” (GAO/OGC-97-16) that 
identified a total of 1,049 federal benefits, rights, 
privileges, and obligations associated with marital 
status. Although marriages generally must be 
recognized anywhere within the US under the “full 
faith and credit clause” of the US Constitution, the 
1996 Defense of Marriage Act (DOMA) gives states, 
territories, or possessions the ability not to recognize 
same-sex marriages performed in another state through 
the passage of legislation and/or state constitutional 
amendment. 

Civil union: A civil status, similar to marriage, typically created for 
the purpose of allowing same-sex (or heterosexual) 
couples to access the benefits, rights, privileges, and 
obligations associated with marital status without being 
“married.” Vermont has a civil union law, enacted in 
2000, that provides same-sex couples the same rights 
and privileges as those of married couples under the 
law. 

Domestic partnership: A personal relationship between two individuals of the 
same sex (or opposite sex) who are generally living 
together and sharing a domestic life, but who are not in 
a legal partnership, marriage, or civil union. Some 
jurisdictions (statewide or in particular localities, such 
as in California and New Jersey) have established laws 
or ordinances recognizing domestic partnerships, and 
may require registration of the partners with that 
jurisdiction to receive the benefits of those programs. 
Additionally, some employers have implemented 
domestic partner programs to provide some benefits 
(e.g., medical and life insurance coverage, family 
leave, and retirement benefits) for same-sex (and other) 
couples. Each domestic partner benefits program is 
unique and varies widely with respect to available 
benefits. Generally, domestic partnerships have no 
significance outside of the particular jurisdiction in 
which they are recognized. 
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APPENDIX C 

 
Illustrations of Employee Benefits Implications 

 
A plan sponsor determining whether it must or may offer employee benefits to a same-sex spouse will 
have to consider both the federal and state DOMA laws. 
 
Federal DOMA 
 
Assume a same-sex couple (Pat and Jan) is married and resides in Massachusetts. Pat is a participant in 
Employer C’s qualified defined benefit retirement plan covered by ERISA. Employer C is a private 
employer with operations only in Massachusetts.1  
 
Because ERISA is a federal statute, the provisions of the federal DOMA applies. At retirement, Pat 
wishes to take a lump-sum benefit. Does ERISA require the plan administrator to obtain spousal consent 
from Jan? The answer appears to be, “No.” Even though Massachusetts recognizes the couple as married, 
for purposes of ERISA, the federal DOMA would not treat Pat and Jan as “spouses,” and thus no spousal 
consent seems necessary. Similarly, if Pat and Jan divorced and Jan presented a domestic relations order 
(DRO) to the plan administrator, it would appear that Employer C could not give effect to the DRO 
without violating ERISA’s anti-alienation provisions because Jan would not be considered Pat’s spouse. 
If Pat died before reaching retirement age, Jan would not be entitled to a qualified preretirement survivor 
annuity because Jan would not qualify as a “spouse” under the federal DOMA. (Other preretirement death 
benefits, however, may still be available to Jan under the terms of the plan.) 
 
With respect to health and welfare benefit plans, assume that Employer C offers a self-insured plan 
(governed by ERISA) in which Pat participates. In this case, “spouse” and “marriage” again would have 
the meaning set forth in the federal DOMA. Accordingly, the plan may not have to provide benefits to 
Jan, unless Jan otherwise qualified as a “dependent” under the provisions of the Internal Revenue Code. 
Note, however, that the ruling by Massachusetts’s highest court leaves this determination far from 
settled.2 But Employer C in fact provides medical coverage to Jan. Because the Internal Revenue Code 
only provides an exclusion from income for employer contributions to accident and health plans for the 
employee and his or her spouse and dependents, Employer C may have to impute income to Jan and 
adjust withholding and payroll taxes, but only for federal income tax purposes.3 If Jan qualifies as Pat’s 
“dependent,” no income will have to be imputed. 
 
State DOMA 
 
If Employer C sponsors a fully insured health plan (thereby subjecting it to state regulation rather than to 
ERISA), then it appears that those insured benefits must be provided to Jan. Again, however, the value of  

                                                           
1 However, the Goodridge case makes it clear that public employers in Massachusetts are required to treat same-sex and 
opposite-sex spouses exactly the same for purposes of health and retirement benefits. 
 
2 The Massachusetts court in Goodridge specifically stated that “the right to share the medical policy of one’s spouse” was an 
incident of marriage. If an employer denied access to medical benefits to a same-sex couple in Massachusetts (even under an 
ERISA covered self-insured medical plan), future litigation on the denial should come as no surprise. 
3 See IRS Private Letter Ruling 200339001. 
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APPENDIX C (cont’d):  Illustrations of Employee Benefits Implications 

 
 
those benefits would have to be imputed to Jan for federal income tax purposes. But because of the 
federal DOMA, litigation over the interaction between state and federal law with respect to insured plans 
can be expected.  
 
Assume that Pat is laid off from employment with Employer C and requests COBRA healthcare 
continuation coverage. Because COBRA is a federal statute and the federal DOMA would apply, Jan 
would not be entitled to federal COBRA rights. However, Massachusetts has a law comparable to 
COBRA, which requires employers to offer 39 weeks of healthcare continuation coverage for the spouse 
of a person who is laid off or dies. Jan, recognized as a “spouse” in Massachusetts, would be entitled to 
the state COBRA benefits.  
 
Pat and Jan move to Maine, a DOMA state that does not recognize same-sex marriages performed in 
other states. Pat works for Employer D, an employer with operations only in Maine and that sponsors a 
fully insured health plan. Employer D probably need not offer health coverage to Jan unless Jan qualified 
as a “dependent” under the tax code or if Employer D’s health plan provides benefits to domestic 
partners. The determination of whether Jan would be entitled to these health plan benefits would be more 
difficult if Employer D had operations in both Maine and Massachusetts. 
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