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What does the next SCOTUS decision mean for private markets? 

ACA + ACB
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Disclaimer and Caveats

▪ The views expressed in this presentation are personal to the 

presenter, and not the views of Milliman, Inc., any of its global 

subsidiaries, or of their employers.

▪ We are not lawyers, and this presentation does not constitute 

legal advice. Please consult with counsel prior to taking any 

actions in response to this action.

▪ This discussion is not intended to endorse any specific outcome 

as a result of California v. Texas. The case is ongoing and there 

is a significant range of outcomes, not all of which may be 

addressed in this discussion. Any conclusions drawn are highly 

dependent on actual outcomes, and may be invalid if the ruling in 

the case unfolds in a manner different than that presumed in the 

relevant question.
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California v. Texas
A Practical Orientation



A History of Legal Challenges to the Affordable Care Act
Legal issues have accompanied the ACA as it has evolved – in Congress and in the courts

Implementation

▪ Constitutionality of the 

Medicaid Expansion

▪ Constitutionality of the 

Individual Mandate

Acceleration

▪ Availability of Premium 

Tax Credits

▪ Funding for Risk Corridors 

and Cost-Sharing 

Reductions

Reconsideration

▪ Repeal and replace … 

or maybe not?

▪ Undoing the mandate penalty

The Future?

▪ Echoes of California v. Texas
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Three Key Topics of Discussion at SCOTUS
How Standing, Constitutionality, and Severability will shape a Supreme Court Decision

Are the plaintiffs the 
right people to ask 
these questions?

Is the Individual 
Mandate (still) 
constitutional?

No - we can just 
pretend this never 
happened and all go 
back to our daily lives.

Yes, we’re done here

Is the Individual 
Mandate severable?

Yes, so only the 
mandate must fall

No, but just how much 
of the law has to go?
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Yes Yes

Yes

No No

No



The Continuum of Severability
What could the universe of results look like?

Keep 

everything

Keep 

everything 

Keep 

everything 

Keep nothing Keep 

nothing

Send 

it back 
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Medicaid 

Expansion

Commercial 

Market 

▪ Annual/lifetime limits

▪ Medical Loss Ratio

▪ To age 26

▪ EHBs

▪ Employer mandate

▪ No waiting periods

Premium 

Subsidies
“GICR”

Individual Mandate

Six Degrees of the Individual Mandate
Laying out major elements of the ACA by proximity to the key questions
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ACA Market 
Provisions

▪ Metal Tiers

▪ Risk Adjustment

▪ Exchanges etc.

▪ Pre-Existing Conditions

▪ No Health Status Rating

▪ Modified Community Rating

DSH Cuts

Less 
Related 
Provisions

▪ Medicare & Medicaid

▪ FDA pathway for biosimilars

▪ And many more

▪ Part D Donut Hole

▪ CMMI

▪ Public Health

▪ HIPAA Changes



Panel Discussion
Practically speaking, what effects will this case have 
on individual and employer-sponsored coverage?
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